The Intersection of Competition Law and Intellectual Property in the Markets for
Digital Content in Europe

Europe is a very interesting setting where to explore the intersection of competition and
intellectual property rules with regard to the commercial exploitation and the licensing of
creative works in digital formats. Even though the European Commission is currently
seeking to create the conditions for the establishment of a so-called Digital Single Market
for creative content like music, movies and books, such markets are unlikely to develop at
pan-European level if one considers how different and heterogeneous the various national
jurisdictions are, both culturally and technologically (e.g., the quality and diffusion of
broadband services is still very different in the various Member States).

From a legal point of view, the national dimension of copyright does not facilitate the
licensing of rights on creative works on a multi-territorial basis and is at odds with the
intrinsically borderless nature of the Internet. Despite the harmonization of copyright law at
a European level in the last two decades, every Member State still has its own body of rules
with a territorially limited scope (especially in the field of copyright exceptions and
limitations). In addition, institutions like authors’ collecting societies in the music sector
and content owners like film producers have traditionally licensed their repertoires and titles
on a national basis. This situation still occurs since content licensors have found the
adaptation of their businesses to new digital settings and their expansion on a multi-
territorial basis either too difficult or economically not convenient.

The seminar provides a few examples of how the enforcement of EU competition law has
impacted so far on the development of new business and licensing models. In the same way
as in other sectors, the EU Commission has enforced competition law to achieve both the
objectives of unifying markets for digital content and avoiding the creation of market
conditions in which dominant players can abuse of their position to set out unfair conditions
of access to digital works by consumers or to hinder the emergence of new products or
services.

As far as the unification of markets is concerned, the most relevant example is given by the
2008 CISAC decision, in which the EU Commission sanctioned European collecting
societies for their reciprocal representation agreements through which they restricted and
partitioned the licensing of copyright on musical works on a strictly territorial basis, to the
detriment of commercial users and consumers of musical works.

As regards the development of new products and services, the EU Commission is currently
examining the scope of very broad licensing agreements that, in certain jurisdictions, end up
bundling online and broadcasting rights for audio-visual works and assigning them to TV
broadcasters and/or providers of cable TV services on an exclusive basis. These agreements
seem to have anti-competitive effects by slowing down the development of web-based
offerings of movies and TV series that different undertakings might be willing and able to
offer in innovative and convenient ways for consumers.

With regard to the preservation of competition in the markets for digital content, finally, it
will be worth paying attention to the conditions under which the EU Commission eventually



approved the mergers between major music publishers (i.e., Sony’s acquisition of the
publishing branch of EMI) and major record producers (i.e., Universal’s acquisition of
EMTI’s recording business) in April and September 2012, respectively.
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